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M1 PER CURIAM (on notion for reconsideration). The

noti on for reconsideration is denied, with $50.00 costs.

12 DI ANE S. SYKES, J., did not participate.
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13 SH RLEY S. ABRAHAMSON, CHI EF JUSTICE (on notion for

reconsi deration) (dissenting).

W believe that this is a case of significant
inportance to all attorneys practicing in the state,
regardless of their affiliation wth either the
plaintiff’s or defense bar. It is our position that
this is a mtter that needs to be addressed in an even
handed way since it affects both sides dramatically.

14 | agree with the CGvil Trial Counsel of Wsconsin,
which recently wote the above quoted words to this court
seeking the opportunity to participate in the pending notion for
reconsi derati on.

15 | would put this case on for additional briefing and
give not only the GCvil Trial Counsel of Wsconsin an
opportunity to participate but also encourage am cus curiae
briefs from attorneys, nenbers of the public and public interest
groups to address the practical inplications of the court’s
deci si on.

16 The court's opinion wll have a significant effect on
the practice of law in this state for both plaintiffs' and
def endants' counsel and on the people of the state of Wsconsin
seeking redress of wongs or defending thenselves in court.
Because the reasons to reconsider this case are conpelling, |
di ssent to denyi ng reconsi deration.

17 This case is an appropriate one for reconsideration.

The court’s i nt er nal operating pr ocedur es describe the
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acceptabl e grounds for granting a nmotion for reconsideration.® |
agree with the grounds for reconsideration set forth therein,
and | believe the internal operating procedures should be
fol | owed. Deviating from the internal operating procedures “is
likely to encourage reconsiderations that have no nerit.”?
Furthernore, the court’s violation of its own procedures “does a
disservice to the lawers and |litigants” and “opens the door to
specul ation that the court has acted in an arbitrary manner.”?

18 Neverthel ess, there are appropriate tinmes to deviate
from the internal operating procedures relating to notions for
reconsi deration, and the court has done so on a nunber of
occasi ons. “The Reports [of our decisions] contain instances
whi ch denonstrate that the court has changed its mnd and issued

a new decision wthout any nmention of the principles that are

! Suprene Court Internal Operating Procedure, II, J., Ws.

Stat. 1997-98, provides as foll ows:

Reconsi deration, in the sense of a rehearing of the
case, is seldom granted. A change of decision on
reconsideration will ensue only when the court has
overl ooked controlling I|egal precedent or inportant
policy consi derati ons or has over | ooked or
m sconstrued a controlling or significant fact
appearing in the record. A notion for reconsideration
may result in the court’s issuing a corrective or
expl anatory nmenorandum to its opinion wthout changing
t he origi nal mandate.

2 School Dist. of Shorewood v. Wausau Ins. Co., 174 Ws. 2d
726, 729-730, 498 N W2d 823 (1993)(Heffernan, CJ., and
Bablitch, J., dissenting).

3 School Dist. of Shorewood v. Wausau Ins. Co., 174 Ws. 2d
at 731 (Abrahanson, J., dissenting).
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"4 However,

now enbodied in our Internal Operating Procedures
when the court does deviate from its established internal
operating procedures, as it has reserved the power to do,° |
bel i eve an explanation is in order.

19 Although it is arguable that this case falls wthin
one of the grounds for reconsideration set forth in the internal
operating procedures, | do not base ny dissent from the denial
of reconsideration on any such ground. Rather, | base ny
dissent on a recognized exception to the internal operating
procedures on reconsideration: The court may reconsider a “case
of unusual circunstances when such deviation [from the interna
operating procedures] is conpelling and fully explained and

justified.”®

* School Dist. of Shorewood v. Wausau Ins. Co., 174 Ws. 2d
at 729-730 (Heffernan, C J., and Bablitch, J., dissenting).

® “These procedures are intended for the advice of counse
practicing in the Suprene Court and for information to the
public; they are not rules of appellate procedure. Co. I t
shoul d be reenphasized that these are not rules. . . . These
internal operating procedures are nerely descriptive of how the
court currently functions. Any internal operating procedure may
be suspended or nodified by a majority vote of a quorum of the
court.” Intro. to Ws. S. CG. I10P, Ws. Stat. 1997-98.

® School Dist. of Shorewod v. Wausau Ins. Co., 174 Ws. 2d
at 727 (Heffernan, C. J., and Bablitch, J., dissenting).
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20 | conclude that this case should be reconsidered and
reheard because it is a case of wunusual circunstances, and the
reasons to reconsider it are conpelling. Let nme explain.

11 Section 814.025, relating to frivolous actions and
defenses, has in recent years becone a major tool in litigation
practice. A search on Westlaw reveals that since 1990, the
statute has been cited in 104 published cases of this court and
the court of appeals. This trend in Wsconsin corresponds with
a dramatic national increase in the use of clainms for sanctions
agai nst attorneys for bringing frivolous actions. One
commentator notes that “[t]he increasing use of judicia

sanctions against |awers and their clients is perhaps the nost

The  School District of Shorewood case presents an
interesting study of the court’s practices on reconsideration
The court initially issued a 4-3 decision in Shorewood, reported
at 168 Ws. 2d 390, 484 N W2d 314 (1992). On a nmotion for
reconsi derati on, wi t hout expl ai ni ng t he basi s for its
reconsideration or granting the parties an opportunity for
further witten or oral argunment on the nerits of the case, the
court on a 6-1 vote vacated the previous majority opinion and
adopted the dissenting opinion as the majority opinion. This new
decision is reported at 170 Ws. 2d 347, 488 N WwW2d 82
(1992) (Abr ahanmson, J. dissenting on the granting of the notion
for reconsideration on procedural and substantive grounds).

The losing party (previously the winning party) then noved
for the court to reconsider its new decision. The court on a 4-
3 vote denied the npotion to reconsider. Three justices
di ssent ed on t he court’s deni al of t he not i on for
reconsi deration, asserting procedural grounds.
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significant recent developnent in federal and state civi
procedure.”’

112 Al though sone m ght conclude that the increasing use
of sanctions litigation has had the positive effect of deterring
frivol ous proceedings, others point out that any such gains have
cone at a cost. As one comentator argues, “[n]o clear Iline

divides the reasonable |awsuit from the unreasonabl e—and

sanctionabl e—+awsuit. Sanctions schenes based upon an objective
standard, therefore, tend to chill individuals from exercising
their rights of fair access to the courts. The threat of

sanctions under these schenmes does nore than discourage
l[itigants from pursuing ‘frivolous’ argunents; it al so
di scourages litigants from pursuing sone legitimate and
col orabl e argunents.”®

13 This court has consistently recognized the possibility
that the overuse of 8§ 814.025 wl/l deter inportant and

meritorious clains. As we enphasized in the Radelin case,

" Byron C. Keeling, Toward a Bal anced Approach to Frivol ous
Litigation: A Citical Review of Federal Rule 11 and State
Sanction Provisions, 21 Pepp. L. Rev. 1067, 1071 (1994)
(critiquing Rule 11 and state sanction provisions). See also
M chael J. Mazurczak, Critical Analysis of Rule 11 Sanctions in
the Seventh Crcuit, 72 Marq. L. Rev. 91, 92 (1988) (noting that
the satellite litigation over Rule 11 notions is fast becom ng
the cottage industry of the 1980s).

8 Byron C. Keeling, Toward a Bal anced Approach to Frivol ous
Litigation: A Citical Review of Federal Rule 11 and State
Sanction Provisions, 21 Pepp. L. Rev. 1067, 1070 (1994)
(footnotes omtted).
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Frivolous action clains are an especially delicate
area since it is here that ingenuity, foresightedness
and conpetency of the bar nust be encouraged and not
stifled. Wthout that dedication of the Dbar
Wsconsin would still have the duties of landlords to
ot hers dependent on the relationship of those persons
to the land; statutes of limtations would start from
the day of the actual injury, not from the date the
plaintiff knew of the injury or should have known; and
an injured plaintiff would have to identify the exact
drug manuf acturer whose product injured her.

Radelin v. Industrial Fire & Casualty Ins., 117 Ws. 2d

605, 613, 345 N.W2d 874 (1984) (citations omtted).

114 Ten vyears |later, in the Stern case, we further

recogni zed that in allegations of frivolousness all doubts are
to be resolved in favor of finding a claim non-frivol ous. The

court stated this principle as foll ows:

W also note that an attorney has an obligation to
represent his or her client's interests zeal ously, and
that this may include nmaking sone clainms which are not
entirely clear in the law or on the facts, at |east
when conmmenced. Thus, when a frivolous action claim
is made, all doubts are resolved in favor of finding
the claimnon-frivol ous.

Stern v. Thonpson & Coates, 185 Ws. 2d 220, 235, 517

N. W2d 658 (1994).°
115 The concerns we have expressed about deterring
creative clains or defenses are especially heightened in this

case. The claim presented is conplex and is seeking to prove a

® See also Juneau County v. Courthouse Enployees, 221
Ws. 2d 630, 640, 585 N W2d 587 (1998) ("Because it is only
when no reasonable basis exists for a claim or defense that
frivolousness exists, the statute resolves doubts in favor of
the litigant or attorney.")
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causal link between chemcals and birth defects that previously
has not been established. Although the court’s decision focuses
on the novelty of this claim and the plaintiffs’ lack of proof

of causation, it is often in such “toxic tort” cases that making

new argunents is essential. Every toxic tort has a first case
and all of them are initially considered “novel.” The recent
tobacco litigation is a case in point. The defendant’s own

expert in this case recognized that today there are 30 to 35
substances that are known to produce birth defects. A decade
ago, the expert admtted, the nunber would have been fewer than
20. Oten the science behind these advancenents was devel oped
or uncovered in response to litigation, some of which was
unsuccessful .

116 The court concedes that this action was not frivol ous
on filing; it was filed to avoid a pending change in the |aw.
But the plaintiffs' continuation of the action for 43 days after
the conplaint was filed was declared frivolous by this court.
The court’s decision creates a predicanent for attorneys. A
delay in filing mght constitute malpractice. But filing in the
hope that evidence will materialize mght subject counsel to a
charge of frivol ousness.

117 The troubling “Catch-22" effects of § 814.025 were
recognized in a law review article nore than a decade ago.'°

That article noted that key facts about a claimare often in the

10 Jay W Endress, |Is Wsconsin's Frivolous Caim Statute
Frivolous? A Critical Analysis of Ws. Stat. § 814.025, 68 Marq.
L. Rev. 279 (1985).
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possession of the opposing party and nmay not be discoverable
until a claimis filed. The article's author sunmarizes well
the predicanent facing the plaintiffs lawers in this case:
“The alternative to proceeding in light of the mssing data is
to forego [sic] any further advancenent and possibly risk a suit
for legal malpractice. Thus many lawsuits wll be frivolous

because of an honest lack of facts that is pronoted by

the judicial system itself.”

In this case it was arguably
reasonable for plaintiffs’ counsel to seek information about the
enpl oyees’ levels of exposure to the chemcals at Jerone Foods
before consulting an expert to determ ne causati on.

18 The court’s holding that an expert is not needed prior
to filing suit is consistent wth federal law interpreting Rule
11 of the Federal Rules of Civil Procedure. Nevertheless, given
the short tinme wthin which this action becane frivolous
according to this court's decision (43 days after filing of the
conplaint, to be exact), lawers wll be required to hire
experts before filing or immediately after filing suit. As a
result of this decision, |awers cannot rely on discovery to
obtain information to protect thenselves against a claim of
frivol ousness.

119 Different jurisdictions have interpreted "frivol ous”
in different ways. The Wsconsin cases have been criticized.'?

It is time for the court to reexamne its interpretation of

11 |d. at 300.

12 Jay W Endress, supra note 10 at 301
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8 814.025 to consider both the need to preserve free access to
the courts and the need to curb |itigation abuses.

120 For the reasons set forth, | dissent to denying the
notion for reconsideration.

21 | am authorized to state that JUSTICE ANN WALSH
BRADLEY joins this dissent.






